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It is a great honour to have been invited to deliver this address in memory 

of Ethel Benjamin, the first woman to be admitted to the Bar in New 

Zealand.  Her story illustrates those well-known womanly attributes -- 

courage and persistence, not to mention the inability to accept “no” for an 

answer.   

 

All of us who have followed in her footsteps and of other pathfinders like 

her round the world, such as Cornelia Sorabji in India, Madeline Wookey 

in South Africa and Clara Brett Martin in Canada, must acknowledge our 

debt to her and those other remarkable women.   
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May I add that I am especially honoured to have been asked to deliver 

this address given the array of distinguished women lawyers who have 

done so previously. It is with some reticence that I follow in the footsteps 

of the eminent non-New Zealanders who have delivered the address in 

previous years, Brenda Hale, Mary Gaudron, Beverley McLachlin and 

others as well as those of many of New Zealand’s most distinguished 

female lawyers: to mention a few, Sian Elias, Susan Glazebrook, Ellen 

France and Judith Potter. 

 

It seems a fitting acknowledgement of Ethel Benjamin’s great strides to 

start by telling you about the struggles for recognition that South African 

women lawyers have fought, a hemisphere away.  Some of our story will 

be familiar to you, and some different, just as our societies have some 

similarities, and some marked differences.  Then I am going to talk about 

the journey South Africans are undertaking: a journey we refer to as the 

“transformation of the judiciary”.  This journey has its source in our 

Constitution, but its destination remains contested and debated. 

 

I shall start by providing a brief historical sketch of the graduation of 

women from the Law Faculty of the University of Cape Town, my alma 
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mater, and the oldest law faculty in South Africa.
1
  Law was first offered 

as subject at UCT in 1857.  The first woman to graduate from the Faculty 

was Frances Lyndall Schreiner (the niece of Olive Schreiner, South 

Africa’s famous female writer and author of The Story of an African 

Farm) who graduated in 1914.  Frances Schreiner evinced extraordinarily 

bad timing as she graduated just after the Appellate Division had decided 

that women were not eligible to be admitted as attorneys.  The Court had 

done so in the case of Incorporated Law Society v Wookey.
2
  Madeline 

Wookey had applied for admission as an attorney to the Law Society in 

Cape Town and a full bench of the Cape Provincial Division had granted 

her admission in the face of opposition from the Law Society.  The Law 

Society then appealed the decision to the Appellate Division. 

 

The issue in the case was whether women constituted “persons” as 

provided for in the legislation that governed the admission of attorneys.
3
  

A distinguished bench of the Appellate Division (Innes ACJ, Solomon J 

and De Villiers JP) overturned the decision of the Cape court and held 

that the legislature had not intended to include women within the class of 

persons who could be admitted to the profession.  After his review of the 

                                                        
1
 The following paragraphs are based on the pioneering research work of Ina Ackermann and Tanya 

Barben “Women and the Law Faculty at UCT: the position of women in the law in South Africa in 

microcosm?”in The Centenary of Women on Campus 1886/7 – 1986/7 (University of Cape Town 

1987). 
2
 1912 AD 623. 

3
 Section 4 of Act 27 of 1883. 
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classes of persons who had been excluded from practicing as lawyers by 

the rules of Roman Law, and the Roman Dutch law, De Villiers JP held 

that: 

 

“Some of these restrictions are undoubtedly obsolete.  It would be difficult to 

maintain that a blind person duly qualified in other respects cannot be 

admitted as an attorney on the ground that he cannot see and therefore cannot 

pay proper respect to the Magistrate.  The prohibitions, too, based on race or 

religion, are notoriously obsolete.  Can the same be said of the prohibition 

based on sex? I am of the opinion the answer is in the negative.  No doubt 

many of the disabilities under which women have laboured in the past have 

been abolished … But we cannot ignore the fact that from the time that 

Carfania vexed the soul of some too nervous praetor with her pleading down 

to our own day, the profession of an attorney has been exercised exclusively 

by men; and this applies not only to Holland, but also to England.” (At 641). 

 

The Appellate Division was by no means alone in this conclusion.  Courts 

throughout the Anglo-American world reached similar conclusions.
4
 

 

Interestingly, Wookey’s case gave rise to considerable discussion in the 

pages of the South African Law Journal.  One contribution by RPB Davis 

(who was acting Judge of Appeal for several years) cited a judgment in 

                                                        
4
 See, for example, Bebb v Law Society [1914] 1 Ch 286; and Hall v Society of Law Agents 38 SLR 

776.  See also the decision in the Transvaal Schlesin v Incorporated Law Society 1909 TS 363. 
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an American case concerned with the admission of women, in which the 

judge, Ryan CJ had propounded as follows: 

 

“In Courts proceeding according to the course of the common law, a bar is 

almost as essential as a bench.  And a good bar may be said to be a necessity 

of a good court.  This is not always understood, perhaps not fully by the bar 

itself.  On the bench, the lesson is soon learned, that the facility and accuracy 

of judicial labour are largely dependent on the learning and accuracy of the 

bar.  And it well becomes every court to be careful of its bar, and jealous of 

the rule of admission to it, with the view of fostering in it the highest order of 

professional excellence … 

We cannot but think that the common law is wise in excluding women from 

the profession of the law.  The profession enters largely into the well-being of 

society; and to be honourably filled and safely to society; exacts the devotion 

of life.  The law of nature destines and qualifies the female sex for the bearing 

and nurture of the children of our race and for the custody of the world, and 

their maintenance in love and honour. And all life long callings of women, 

inconsistent with these radical and sacred duties of their sex, as is the 

profession of law, are departures from the order of nature; and when 

voluntary, treason against it.  … it is public policy … not to tempt women 

from the proper duties of their sex by opening to them duties peculiar to 

ours.”
5
 

 

                                                        
5
 Re Goodell 20 AR 42 (Wisconsin), cited in “Women as Advocates and Attorneys” 31 (1914) South 

African Law Journal 383 – 6 at 384.  See also Melius de Villiers “Women and the Legal Profession” 

(19180 35 SALJ 289 – 291. 
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This is but a brief excerpt to provide its flavour. The substance of the 

approach of Ryan CJ was echoed in other articles published in the SALJ.  

The tenor of the articles seems archaic, and even laughable in our modern 

world.  But I am not sure that the attitudes it portrays are entirely 

obsolete:  To the extent that they continue to exist, even if only 

vestigially, they may continue to pose barriers to women’s advancement 

in the profession.  

 

Only in 1923 did the legislature intervene to alter the law and permit 

women to be admitted as attorneys.  Although one of the fears expressed 

by male lawyers at the time were that women would constitute a “deluge” 

and overwhelm the profession that did not, in fact, happen.  In the 1920s 

only a handful of women were admitted to the Bar. Amongst them was 

Bertha Solomon, the first woman to argue a case before the Appellate 

Division and later a distinguished Member of Parliament. 

 

Seven women graduated from UCT with a law degree during the 1930s.  

During the 40s, 50s and 60s, only ten women graduated per decade.  Only 

since the 1970s and 1980s have women been graduating in any numbers.  

As always in South Africa, of course, the challenge for black women was 

far greater than for white women.  Although I have not been able find 

detailed figures for black women law graduates from UCT, the first black 
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woman graduate was the well-known political activist Cissie Gool who 

graduated with a psychology degree in the 1930s.  During the 1950s, she 

was subjected to house arrest by the apartheid government after she 

became involved in the SA Coloured People’s Organisation, and during 

her house arrest she studied law.  In 1962, she became the first black 

woman to be admitted to the Bar but sadly she died of a stroke at the age 

of 66, the following year.  At that time, according to Ackermann and 

Barben, she was also the only practicing female advocate.
6
  

 

The visible direct barriers for women are now gone.  Since 1923, there 

has been no legal prohibition on the admission of women to the 

profession. To my knowledge, women were never excluded from law 

schools on the grounds of their sex – though of course black women were 

excluded from some law schools on the ground of their race. Contrast this 

to the situation in the USA, for example, where many of the leading law 

schools only admitted women in the 1960s.  Moreover, there were no 

express racial prohibitions on admission to the Bar, but there were many 

obstacles created for black lawyers. 

 

Our former Chief Justice, Ismail Mahomed, movingly described some of 

the obstacles he faced in establishing a practice in Johannesburg.  He 

                                                        
6
 Cited above n 1 at 36. 
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graduated from the University of the Witwatersrand at the end of the 

1950s and was then admitted to the Bar, but the Group Areas Act 

prevented him from taking Chambers in Innes Chambers in downtown 

Johannesburg from where all advocates practiced at the time. He 

“squatted’ in colleagues’ rooms when they were in court or away, and he 

never obtained a sense of permanence or security.  And he was not alone. 

My colleagues, former Chief Justice Pius Langa, Justice Zak Yacoob and 

Thembile Skweyiya, all Constitutional Court judges, had similar 

experiences in Durban.  When Ismail was briefed to appear before the 

Appellate Division in Bloemfontein, he was not permitted to spend the 

night in the Orange Free State because he was of Asian origin, but had to 

travel each evening to Kimberley, several hours drive away, where he 

was permitted to spend the night.  

 

The apartheid years seem far away now, but it is, I think, important not to 

forget them.  The barriers apartheid erected were often invisible to white 

South Africans.  They became much more visible once you were with 

black friends or colleagues. I remember as an articled clerk heading to 

Pretoria with a colleague, Sisi Khampepe, who is now a judge on the 

Constitutional Court to lodge papers in the Labour Court. Pretoria is 

about an hour’s drive from Johannesburg and we wanted to find 

somewhere to get a sandwich before heading back. There was, quite 
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literally, nowhere for us to go. All sandwich bars in the Pretoria City 

Centre were for whites only, and we could not even share a bench in the 

city park in Church Square. We ended up with me buying sandwiches at a 

take-out and eating them in the car in the underground parking garage!  

Much of my work as an attorney was for the emerging black union 

movement in the 1980s and one of the few places that did not impose 

racial barriers were the five star, so-called, international hotels.  It was 

always good entertainment to watch the faces of other diners when we 

would take our blue-collar union clients to lunch at the Carlton Hotel 

during a court case! 

 

Racial exclusion, which was the atrocious purpose of apartheid, resulted 

in disadvantage and exclusion, as it intended.  This disadvantage persists 

to this day. But the destructive effect of apartheid was even deeper than 

the clear material disadvantage it created, for it simultaneously sowed 

both humiliation and hurt, a sense of deep injury which persists and 

which is hard to heal.  

 

It is not surprising given the policies of apartheid that at the dawn of 

South Africa’s non-racial democracy in April 1994, of 166 judges, all but 

five were white men (of these two were white women and three were 

black men).  Nor is it surprising that the Constitution insists that this is to 
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change. Section 174(2) of the Constitution provides that “the need for the 

judiciary to reflect broadly the racial and gender composition of South 

Africa must be considered when judicial officers are appointed”. 

 

I turn now to the second aspect of my address this evening: the question 

of the transformation of the judiciary in South Africa.
7
 The phrase, which 

is much in use in South Africa, does not have a commonly agreed 

meaning.  The word transformation does not appear in the Constitution, 

but in a fundamental way it is, as Geoff Budlender has succinctly stated, 

“the fundamental premise of the entire document”.
8
   

 

The call for transformation of the judiciary that arose with the 

commencement of our new constitutional order can mean several 

different but related things and I am going to address what I consider to 

be the three core issues this evening. The first is the need for 

demographic change in the make up of the judiciary; the second is the 

need to change the processes by which judges are appointed and held 

accountable, so that these processes are consonant with the constitutional 

                                                        
7
 For discussion of the concept of “transformation of the judiciary”, for example, Geoff Budlender 

“Transforming the Judiciary: The Politics of the Judiciary in a Democratic South Africa” 122 (2005) 

South African Law Journal 715; Amy Gordon with David Bruce “Transformation and the 

Independence of the Judiciary in South Africa” http://www.csvr.org.za/docs/transition/3.pdf 

See also the useful report prepared for the Presidency as a part of a 15 year review of  constitutional 

transformation by Murray Wesson and Max du Plessis “Transformation of the Judiciary” 

http://www.thepresidency.gov.za/docs/reports/15year_review/jcps/transformation_judiciary.pdf 
8
 Geoff Budlender id at 716. 

http://www.csvr.org.za/docs/transition/3.pdf
http://www.thepresidency.gov.za/docs/reports/15year_review/jcps/transformation_judiciary.pdf
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values of accountability, responsiveness and openness;
9
 and the third is 

the need for us to rethink and recast our understanding of the qualities of 

“the good judge” in South Africa, to seek to build a common 

understanding of what we should expect of judges in our new 

constitutional order. The phrase “transformation of the judiciary” is often 

used to refer to the demographic question only, but as I hope to persuade 

you tonight, although demographic change is important, there is more to 

the process of transformation than demographic change.  Nevertheless 

because of the obvious importance of this issue, it is with the question of 

demographic change that I shall start. 

 

Demographic change 

I should start by clarifying here that although the process of demographic 

transformation has also been undertaken in relation to the lower courts, I 

am only speaking of the higher judiciary tonight.  As mentioned above, in 

1994, all but a handful of judges in the senior judiciary in South Africa 

were white men.  

 

By January 2012, of 233 judges in the higher courts, 142 were black and 

91 were white; 168 male and 65 female. Only a handful of judges who 

were sitting in 1994 remain on the bench. Leadership of the judiciary too 

                                                        
9
 See section 1 of the Constitution, which entrenches the founding values of the Constitution. 
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has changed.  Indeed the current challenge is to increase diversity 

amongst the leadership as black men hold nearly all the leadership 

positions.  The Chief Justice, Deputy Chief Justice and 10 of the 12 heads 

of Court are black men.  Disappointingly only one is female.  

Disappointing too, from a gender perspective but not from a racial one, 

has been the progress at the Constitutional Court. In 1994, 4 of the first 

11 judges of the Court were black and 2 were female. Today of 10 judges 

(there is currently one vacancy), 7 are black judges, and 2 (still) are 

female. 

 

Yet despite the fact that strides have been made, the pool of black and 

female candidates for the Bench remains worryingly small.  In South 

Africa as in many commonwealth countries, the traditional career path to 

the judiciary is by way of the Bar. But, of the pool of advocates 

(barristers) who have more than five years’ experience at the Bar, 1177 in 

all, only 17.5% are black men (that is 207) and under 20% are female 

(232).  If we assume that this is the pool that will be available for 

appointment in ten or more years’ time, we can see that it is still skewed 

both racially and from a gender perspective. The task of demographic 

transformation of the bench thus remains tough. 
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Candidates have been sought from other career paths.  And there have 

been good appointments made from the ranks of attorneys, academics and 

the magistracy.  For example, the first two female judges to be appointed 

to the Supreme Court of Appeal after 1994 were both drawn from the 

ranks of the academy. 

 

Work has also been done to expand the pool. At least two training 

courses have been held for aspirant female judges to seek to identify 

suitable candidates for appointment.
10

 Nineteen women were selected 

from more than 300 applicants. Applicants had to have more than ten 

years’ practical legal experience and they were drawn from diverse 

backgrounds including the magistracy and legal practice.  The course was 

a three-month intensive training course co-ordinated by a highly 

experienced judge.
11

  Several of the participants have since been 

appointed as judges.  Yet more work still needs to be done.   

 

Progress in this regard is being hampered by the failure to establish a 

functional Judicial Education Institute. Legislation has been enacted
12

 and 

in February 2010 a Director was appointed for the Institute, but 

                                                        
10

 See, the speech of the Deputy President, Ms Phumzile Mlambo-Ngcuka on the occasion of the 

launch of the Aspirant Women Judges training programme in August 2007. 

http://www.info.gov.za/speeches/2007/07081717151002.htm 
11

 See the fuller account in Murray Wesson and Max du Plessis “Transformation of the Judiciary” 

http://www.thepresidency.gov.za/docs/reports/15year_review/jcps/transformation_judiciary.pdf 

 

http://www.info.gov.za/speeches/2007/07081717151002.htm
http://www.thepresidency.gov.za/docs/reports/15year_review/jcps/transformation_judiciary.pdf
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unfortunately due to a disagreement over the terms upon which we would 

be appointed, the Director resigned towards the end of 2010 and has yet 

to be replaced.  I hope that this will be rectified soon. 

 

Why do we need to have a bench that is broadly representative of the 

racial and gender demographics of our country? There is an extensive 

literature on why it is appropriate for a judiciary to be diverse,
13

 but for 

me two reasons stand out. The first is that a diverse bench enhances the 

legitimacy of the judiciary in the eyes of the broader community. It is 

important in a diverse society that the bench is not seen to be the preserve 

of a particular group or elite, or this will damage the institution.  

 

                                                        
13 Davis and Williams “Reform of the Judicial Appointments Process: Gender and the Bench of the 
High Court of Australia” (2003) 27 Melbourne University Law Review 819; Gleeson “Judicial 
Selection and Training: Two sides of the One Coin” (2003) 77 Australian Law Journal 591; Hale 
“Equality and the Judiciary: Why should we want more Women Judges” (2001) Public Law 489; 
L’Heureux-Dubé “Making a Difference: the Pursuit of a Compassionate Justice” (2000) 
International Bar Association Joint Session on “Women on the bench” 20 September 2000; 
Graycar “The Gender of Judgments: Some Reflections on ‘Bias’” (1998) 32 University of British 
Columbia 1; Nedelsky “Embodied Diversity and the Challenges to Law” (1997) 42 McGill Law 
Journal 91; Omatsu “The Fiction of Judicial Impartiality”(1997) 9 CJWL/RFD 1;Devlin “We Can’t 
Go on Together with Suspicious Minds: Judicial Bias and Racialized Perspective in R v R.D.S” 
(1995) 18(2) Dalhousie Law Journal 408; Graycar “Law reform: Taking Gender into Account” 
(1995) Paper presented at Australian Law Reform Agencies Conference Brisbane 23 September 
1995; Cooney “Gender and Judicial Selection: Should there be More Women on the Courts?” 
(1993) 19 Melbourne University Law Review 20; Minow “Stripped Down Like a Runner or 
Enriched by Experience: Bias and Impartiality of Judges and Jurors” (1992) 33 William and Mary 
Law Review 1201; Wald “Some Real-life Observations about Judging” (1992) 26(1) Indiana Law 
Review 173; Mendes “‘Promoting Heterogeneity of the Judicial Mind’: Minority and Gender 
Representation in the Canadian Judiciary” (1991) in Ontario Law Reform Commission’s 
Appointing Judges: Philosophy, Politics and Practice 91; Minow “Equalities” (1991) 88 Journal of 
Philosophy 663; Wilson “Will Women Judges Really Make a Difference? (1990) 28(3) Osgoode 
Hall Law Journal 507; Sherry “Civic Virtue and the Feminine Voice in Constitutional Adjudication” 
(1986) 72 Virginia Law Review 543. 
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A related,  but worrying fact, is that many people think that race matters 

in judging. Indeed in a survey conducted in South Africa in 2005, 51% of 

respondents in the seven major cities of South Africa thought that race 

does have an influence as to how judges decide cases.
14

  

 

Here lurk two dangers.  The first is that underlying this survey is the fact 

that most people seem to think that the judicial task is entirely 

indeterminate and discretionary. Although there maybe cases where more 

than one outcome is legally possible, pace the positivists, there are not 

that many such cases. Many cases admit of only one outcome, and any 

judge will reach that outcome regardless of his or her race or gender or 

class background. Somehow we have not communicated this simple fact 

to the broader public. 

 

The second danger is one that can be described as the siren of identity 

determinism.  Promoting demographic diversity on the Bench may seem 

to endorse the conclusion that judge’s racial or gender identity determines 

his or her judgments. So a black male judge, it is thought, will sympathise 

with a black male accused/complainant and his judgment will reflect that 

sympathy.  Sometimes the notion extends further: black male judges have 

an obligation to see the world in a particular way and to decide cases in 
                                                        
14

 Research cited in Geoff Budlender “Transforming the Judiciary: The politics of the judiciary in a 

democratic South Africa” 122 (2005) South African Law Journal 715 at 717. 
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that way and will be criticised for not doing so, partly because of their 

identity. The first premiss of such thinking is, of course, that judges are 

not impartial, but partial; and their partiality means judges favour those 

who look like them.  The second premiss that follows is that the purpose 

of demographic transformation is to ensure a different pattern of judicial 

partiality. Both these premisses must be firmly rejected.  Judges must 

decide cases impartially and not on the basis of their identity or the 

identity of those who appear before them. 

 

This is not to say that as human beings, judges are not products of the 

societies within which we live; and that our race, gender, religion, 

schooling and a variety of other factors have affected our beliefs and 

understanding of the world.  But the task of judging in a democracy 

demands more of judges than that we merely give effect to a world-view 

inherited from our particular background.  It demands a self-conscious 

appreciation of the impact of our background on our way of thinking and 

a conscientious attempt at all times to be impartial. In my view, the 

obligation of impartiality leads directly to the second important reason 

that our Constitution requires diversity on the bench.   

 

In his direct and honest statement to the Truth and Reconciliation 

Commission, my former colleague Justice Ackermann remarked: 
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“Judges who believe that they are wholly free of prejudice 

delude themselves.  It behoves us all to seek out rigorously, 

painful as that might be, our own particular prejudices and of 

whatever nature.  We need to keep these constantly in mind 

and to endeavour actively and persistently to counteract 

them.  Furthermore, we all need to understand the insidious 

influence of institutional culture and to appreciate the 

powerful effects of the class, social and political 

environments in which we live and work, and the potential 

that his has for making us insensitive to the context and 

views of others.”
15

 

 

So requiring diversity on the bench enables judges to interrogate their 

own prejudices or blind-spots.  The more alike judges are, the more likely 

that they will mistake prejudices for simple truths; the more different they 

are, the more likely that they will interrogate the correctness of their 

assumptions.  In a sense this realisation is the corollary of John Griffith’s 

research in his book Politics and the Judiciary
16

  that found that a high 

percentage of the British judiciary were drawn from the same 

background: public schools (needless to say, male public schools), 
                                                        
15

 Ackermann “Submission on the Role of the Judiciary” (1998) 115 South African Law Journal 54. 
16

 (1981). 
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Oxbridge and the Bar. If our backgrounds are the same, it is very 

comfortable and easy to reinforce the prejudices that such backgrounds 

foster. When we are different, prejudices masquerading as “common 

sense” or “the ways things are” are much more likely to be uncovered.  If 

judges are, as the South African oath of office requires, to “administer 

justice to all alike without fear, favour or prejudice”,
17

 we need to know 

where our prejudices lie.   

 

One of the real dangers of focussing on demographic diversity as the 

lodestar of judicial transformation may be that it will undermine the 

likelihood of judges interrogating their prejudices and background 

because we feel the fact that we are different is all that is needed.  Our 

legitimacy, we might reason, arises simply from our racial or gender 

identity. Smugness of this sort should be avoided. It might lead to the 

acceptance, possibly even celebration, of judicial partiality, when what is 

needed is the cultivation of a habit of impartiality.   

 

Thus, we should constantly assert the importance of the second reason for 

diversity on the bench that I have described. Its value in fostering  

judicial self-awareness in the promotion of impartial judging. Having 

colleagues from different backgrounds is a constant reminder not to 

                                                        
17

 Item 6, Schedule 2, Constitution of the Republic of South Africa, 1996. 
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delude oneself that one is by nature impartial. And that one’s 

understanding of the world is not the only one or the obviously correct 

one.  Whatever our background, we all need to acknowledge the open-

minded acknowledgement of our own prejudices that diversity 

encourages us towards.  Living in a diverse environment, in an open-

minded way is at times very hard and the temptation may be to retreat 

into our secure corners with colleagues of our own ilk.  But it is a 

temptation which we should resist. For it is the very discomfort that arises 

from recognising our own narrow-mindednesses that will enable us to be 

better and more open-minded judges. 

 

Processes of judicial appointment and judicial accountability 

Our new Constitution also changed the process of judicial appointment. 

In the past, as in many commonwealth jurisdictions appointment of 

judges happened behind closed doors – the “tap on the shoulder” model. 

Now the process for judicial appointment is in the open and is conducted 

by the Judicial Service Commission. 

 

The JSC is established in terms of the Constitution
18

 and is chaired by the 

Chief Justice. The presiding judge of the Supreme Court of Appeal (the 

former Appellate Division) is also a member, as is one Judge President of 

                                                        
18

 Section 178(1) of the Constitution. 
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a provincial division. Other members include the Minister for Justice and 

Constitutional Development, 10 members of Parliament, 4 people 

nominated by the President, 4 members of the legal profession and a law 

professor.  In relation to matters concerning a specific high court, the JSC 

also includes the Premier of the relevant province and the Judge President 

of that Court.
19

  

 

The Judicial Service Commission announces vacancies and calls for 

nominations.
20

  It then short lists suitable candidates and conducts 

interviews in public. After the interviews are held, the JSC forwards to 

the President its recommendations for appointment to the existing 

vacancies. In the case of judges other than Constitutional Court judges, it 

simply provides one name per vacancy.
21

 In the case of Constitutional 

Court judges, it provides three names more than the number of vacancies, 

so that if there is one vacancy one name is forward, two vacancies, five 

names are forwarded and so on.
 22

  So far, the president has always 

accepted the recommendation of the JSC and appointed the candidates it 

                                                        
19

 See Acting Chairperson: Judicial Service Commission and Others v Premier of the Western Cape 

Province 2011 (3) SA 538 (SCA).  The process followed by the JSC is published in terms of the 

Judicial Service Commission Act, 9 of 1994.  See Government Notice R423 published in Government 

Gazette 24596 of 27 March 2003. 
20

 The procedure followed by the JSC in appointing judges is described fully in Cape Bar Council vs 

Judicial Service Commission and Others as yet unreported decisions of the Western Cape High Court 

dated 30 September 2011, to be found at http://www.saflii.org/za/cases/ZAWCHC/2011/388.pdf  
21

 Section 174(6) of the Constitution. 
22

 Section 174(4(a) of the Constitution. 

http://www.saflii.org/za/cases/ZAWCHC/2011/388.pdf
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recommends.
23

 In the case of the Constitutional Court, the process is the 

same, save that the JSC nominates three names more than the number of 

vacancies to the President who may then select from the list. 

 

The process of appointment has often given rise to controversy and 

debate, as is inevitable, particularly given the need to transform the racial 

and gender demographics of the Bench.
24

 There is no perfect method for 

appointing judges, and I would not suggest that the South African system 

is perfect.  Yet, although many senior lawyers cavil at the principle of 

openness that informs the JSC process, my own view is that it is 

appropriate in a constitutional democracy such as ours, which is founded 

on the values of accountability, responsiveness and openness.  I am also 

of the view that there are particularly acute challenges in South Africa 

because of the need for judicial transformation that make the process of 

appointment more than ordinarily conflicted.  Given the small pool of 

suitable black and female candidates, the controversies are unlikely to 

end soon. Yet the fact that the process is open and subject to scrutiny, that 

a wide range of different interest groups participate in the process, 

including members of the judiciary, legal profession and academy, and 

                                                        
23

 Sections 174(4)(b) and (c) regulate the process that must be followed in the President does not accept 

any of the  candidates nominated for a Constitutional Court vacancy. 
24

 For exemplars of some of the debate, see Kate Malleson “Assessing the performance of the Judicial 

Service Commission” (1999) 116 South African Law Journal 36 
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parliamentarians means that many different voices contribute to the 

decision-making process. 

 

One of the key challenges is to work towards building a common 

understanding of what is required for appointment to judicial office.  The 

Constitution expresses three criteria:  a person must be appropriately 

qualified;
25

 must be fit and proper;
26

 and consideration must be given to 

“the need for the judiciary to reflect broadly the racial and gender 

composition of South Africa”.
27

    

 

In September 2010, the Judicial Service Commission published a 

statement acknowledging these three criteria as guides to the appointment 

of judicial officers, but provided six supplementary criteria.  These are: 

 

“1. Is the proposed appointee a person of integrity? 

2. Is the proposed appointee a person with the necessary 

energy and motivation? 

3. Is the proposed appointee a competent person? 

(a) Technically competent? 

                                                        
25

 See section 174(1) of the Constitution, which provides that that “an appropriately qualified woman 

or man who is a fit and proper person may be appointed as a judicial officer”. 
26

 Id. 
27

 Section 174(2) of the Constitution. 
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(b)  Capacity to give expression to the values of the 

Constitution. 

4. Is the proposed appointee an experienced person? 

(a) Technically experienced? 

(b) experienced in regard to values and needs of the 

community? 

5. Does the proposed appointee possess appropriate 

potential? 

6. Symbolism: what message is given to the community at 

large by a particular appointment?”
28

 

 

Recent years have seen a growing conversation in South Africa about the 

question of what makes a candidate suitable for judicial appointment.
29

  

In my view, this is an important and valuable conversation. The drive for 

demographic transformation, important as it is, has tended to dominate 

the judicial transformation debate and distract attention from the question 

of what we consider to be key judicial qualities. This is a matter to which 

I shall return in a moment. 

 

                                                        
28

 The full JSC memorandum can be found at 

http://www.capelawsoc.law.za/docs/Judicial%20Appointments%20-%20Criteria.pdf 
29

 See for example the careful study by Susannah Cowen, “Judicial Selection in South Africa” 

http://www.dgru.uct.ac.za/usr/dgru/downloads/Judicial%20SelectionOct2010.pdf 

 as well as various newspaper commentaries, including that by Abongile Sipondo and Christ Oxtoby in 

Business Day on 11 June 2010  

http://www.businessday.co.za/Articles/Content.aspx?id=111652 

http://www.capelawsoc.law.za/docs/Judicial%20Appointments%20-%20Criteria.pdf
http://www.dgru.uct.ac.za/usr/dgru/downloads/Judicial%20SelectionOct2010.pdf
http://www.businessday.co.za/Articles/Content.aspx?id=111652
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The second process issue that is relevant to the transformation of the 

judiciary is the need to establish processes to ensure judicial 

accountability.  Of course, the most important way that judges are held 

accountable is through their judgments.  The publication of judgment is 

thus important.   

 

Here, I should like to pause for a moment for a short commercial break to 

tell you about SAFLII.  All South African judgments, as well as the 

judgments of most of our neighbours are now published on a free access 

to law basis on www.saflii.org.  This is a project with which I have been 

closely associated for many years. It is of great importance, in my view, 

for two reasons. First, it makes the law accessible to anyone who has 

access to the internet, free of charge.  It is remarkable just how many 

people use the facility to read judgments of the courts, particularly high-

profile judgments.  Although South Africa has been fortunate always to 

have a reliable system of print reporting, many of our neighbouring 

countries have not, and for the first time SAFLII is providing a reliable 

system of law reporting.  Even where there is a reliable system of 

published print law reports, of course, many people cannot gain access to 

them because of cost, our inability to find them in a library.   

 

http://www.saflii.org/
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The second most important purpose of Saflii, however, is the fact that it 

contributes to judicial accountability.  If the task of judging is 

fundamentally about applying the law to facts, and giving reasons for our 

decision, our accountability depends on the reasons we give. So the first 

process for judicial accountability is giving judgments and making them 

available. 

 

But there are other processes to foster judicial accountability that are 

currently being developed in South Africa. The first is the adoption of a 

Code of Judicial Conduct.
30

  The Code of Conduct is based on the 

Bangalore Principles of Judicial Conduct. The adoption of the Code of 

Judicial Conduct and the procedure to deal with complaints against 

judges that arise was delayed for too long in South Africa but at last both 

are now in place.  Under our old judicial system, judicial complaints were 

generally dealt with behind closed doors and without acknowledgement.  

Impeachment of a judge was unknown. Now it is recognized all over the 

world that judges should be bound by public codes of conduct, and that 

there should be processes to deal with complaints that judges have 

behaved inconsistently with that code of conduct.  

 

                                                        
30

 The Code of Judicial Conduct was adopted in early 2011 in terms of section 12 of the Judicial 

Service Commission Act, 9 of 1994 as amended, by the Chief Justice in consultation with the Minister 

of Justice. 
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Breaches of the Code are now to be dealt with by a Judicial Conduct 

Committee.  The Chief Justice serves as the chairperson of the 

Committee and its other members are the Deputy Chief Justice and four 

judges designated by the Chief Justice in consultation with the Minister 

of Justice, two of whom must be women.
31

  The procedures for dealing 

with complaints are set out in the legislation.
32

  If the Committee is of the 

view that the misconduct may constitute grounds for removal, a Judicial 

Conduct Tribunal must be appointed by the Chief Justice to investigate 

the complaint.  The Tribunal has three members, two of whom are judges 

and one of whom is not a judge but must be drawn from a list compiled 

of names considered suitable to serve on the Tribunal.  At least one 

member of the Tribunal must be female. The Tribunal reports to the 

Commission who will then decide whether, in the light of the findings of 

the Tribunal, the judge concerned is suffering from an incapacity, is 

grossly incompetent or is guilty of gross misconduct.
33

  If the 

Commission decides affirmatively, the report is then sent to the Speaker 

of the National Assembly.  It is only the National Assembly who by a 

two-thirds majority may remove judges,
34

 and it may only do so if the 

JSC has found that the judge concerned suffers from an incapacity, is 

grossly incompetent or is guilty of gross misconduct. 

                                                        
31

 See section 8 of the Judicial Service Commission Act, 9 of 1994, as amended. 
32

 See sections 14 – 16 of the Judicial Service Commission Act, as amended. 
33

 Section 20 of the Judicial Service Commission Act, 9 of 1994, as amended. 
34

 Section 177 of the Constitution. 
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As yet, we have had no complaints handled in terms of this legislation, 

but its adoption is to be welcomed as creating a clear and transparent for 

handling complaints against judges. 

 

Another innovation relating to judicial accountability is a requirement 

that judges declare their financial interests,
35

 which will be kept on a 

Register of Judges’ Registrable Interests.  The regulations that underpin 

this Register are currently being drafted.  It is clear from the legislation 

that the Register will include the financial interests of judges and “his or 

her immediate family members”. The regulations are in draft form at 

present, and some of my judicial colleagues are unhappy about aspects of 

it.  It does seem to me however that in a democracy based on the 

founding principles of accountability, responsiveness and openness, 

judges should be willing to declare their financial interests, even though I 

do accept that we might have reasonable disagreement on the precise 

modalities of the system.   

 

What makes a good judge? Rethinking the qualities of a judge 

                                                        
35

 Section 13 of the Judicial Service Commission Act, 9 of 1994, as amended. 
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The Constitution sets two clear requirements: candidates for judicial 

office must be “appropriately qualified” and “fit and proper”.
36

   These 

two requirements might perhaps be loosely divided so that the first 

requirement is understood to relate to skill and experience; and the 

second to personal qualities such as independence, integrity, fairness and 

respect for others: What might be called judicial temperament.   

 

The most acute controversy in South Africa relating to the appointment of 

judges has related to the first question: whether candidates are 

appropriately qualified.  Sir Sydney Kentridge, one of South Africa’s 

most distinguished lawyers, who served for nearly a year as an acting 

judge on the Constitutional Court in 1995 and 1996 remarked in the 

Second Sir David Williams Lecture delivered at the University of 

Cambridge in 2002 that the Judicial Service Commission “has not been 

sufficiently rigorous in ensuring that legal knowledge and experience 

accompany the other qualities needed for the transformation of the 

judiciary”.
37

   

 

Judge Mpati, President of the Supreme Court of Appeal, and member of 

the JSC for many years recently responded by stating that “This is indeed 

                                                        
36

 Section 174(1) of the Constitution. 
37

 “The Highest Court: Selecting the Judges” (2003) 62 Cambridge Law Journal 55. 
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so, I agree, but in a country with a past history as ours there are bound to 

be lapses such as observed by Sir Sydney Kentridge”.
38

  

 

There can be no doubt that Judge Mpati is right that given our apartheid 

heritage which excluded black South Africans from participating fully 

and equally in the legal profession, there was not in 1994, and still is not, 

a large pool of highly experienced and qualified black candidates for 

judicial appointment.  It is for this reason, of course, that the JSC has 

identified one of the criteria for appointment, the question of whether a 

candidate has the “appropriate potential”. 

 

The challenge of a small pool of black and female candidates is probably 

one we shall continue to face for years to come, as the figures I have cited 

above suggest.  And it is the cause of much of the controversy that arises 

around specific judicial appointments, especially when a white, ordinarily 

male, candidate who is recognized to have both legal skills and forensic 

experience is not appointed and either a black or female candidate with 

less experience is. 

 

Such decisions are always going to be difficult and contested.  We cannot 

avoid them, given the persistent inequality that bedevils the legal 
                                                        
38

 See Mpati “Transformation of the Judiciary – a constitutional imperative” (University of the Free 

State, 6 October 2004) 2 (2006) High Court Quarterly Review 75. 
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profession and given the ongoing need to change the demographic pattern 

of the bench. Nor is it surprising that decisions of this sort polarize 

opinion along racial, rarely gender, lines.   

 

Nevertheless the fact that controversies do arise should not result in our 

avoiding a discussion of what constitutes “appropriate qualification.”  

Nor should it prevent us from seeking to pursue all avenues we can to 

ensure that candidates are appropriately qualified.  Such avenues would 

include seeking to take active steps to ensure that black and female 

lawyers are given opportunities to gain experience in fields from which 

black and female lawyers have been historically excluded.   

 

It will also involve assessing the potential of candidates who have had 

less experience than would be ideal.  Judging potential will, it seems to 

me, require the JSC to assess whether candidates have a candid and 

accurate assessment of their knowledge of law, and an understanding of 

where to acquire knowledge they do not have as well as the ability and 

willingness to learn and develop professionally.  As I often say to my law 

clerks, the only foolish people are those who think they know everything, 

and those who do not know something but nevertheless do not ask.  
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The bench is a rich source of mentoring relationships as I learnt to my 

great benefit when I joined the Constitutional Court as a very 

inexperienced 37 year old.  The fostering of good mentoring relationships 

is an important tool in addressing the gap between potential and 

experience. But mentoring is only possible if there are both experienced 

people willing to mentor, and inexperienced people willing to be 

mentored. Were I to be on the JSC and interviewing a candidate like me, 

one of my aims would be to determine whether the candidate 

acknowledges that he or she is inexperienced, has a fair assessment of 

what needs to be learnt, and is likely to seek advice and mentoring from 

those that could help. Such aptitudes and attitudes would be important 

evidence of “potential” in a candidate for judicial office. 

 

Time does not permit a full consideration of the question what constitutes 

a “good judge”?  But there is one further point I wish to make. In one of 

the earliest judgments of the Constitutional Court, Ismail Mahomed (the 

former Chief Justice) wrote that "the South African Constitution …  

retains from the past only what is defensible and represents a decisive 

break from… that part of the past which is disgracefully racist, 

authoritarian, insular and repressive …".
39

  

 

                                                        
39

 S v Makwanyane and Another 1995 (3) SA 391 (CC) at  para 262. 
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I think this insight should guide our understanding of the qualities we 

should seek in a judge. So, following Mahomed, a transformed judiciary 

would be one where "racist, authoritarian, insular and repressive" 

practices have been eradicated.  

 

Good judging will display a rights-centred approach to law and a 

keenness to promote access to justice. Neither was prominent during the 

apartheid era. Judicial reasoning tended to be unduly deferential to 

government, and government arguments of national interest were 

accepted with little regard to the rights of citizens. However even during 

the apartheid era, there were brave judges who sought interpretations of 

the law that would protect human rights, but they were unfortunately the 

exception.  

 

This third aspect of judicial transformation I would suggest requires a 

new mindset. One that recognises that justice and judging should, as far 

as possible, go hand in hand; that courts are there to ensure that human 

rights are effectively protected and that public power must be held to 

account. Courts under our Constitution must thus protect rights and hold 

government accountable — though courts should also take care not to 

usurp the powers of the other arms of government.  
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Another aspect of this new mindset will be care taken to ensure, where 

possible, that citizens gain access to courts and that they are treated 

respectfully when they are in courts. Justice needs to be dispensed with as 

few delays as possible, and courts should ensure where possible that 

those attending court hearings understand what is happening. In many 

senses, this is the most important part of transformation but the one in 

which we have made the least strides since 1994. Like all systemic 

problems, the list of factors that restricts access to justice is long, and 

many beyond control of judges: poor administration in courts; archaic, 

time-consuming rules, particularly in civil trials; exorbitant legal fees, 

which exclude all but the wealthiest from gaining access to legal services; 

and no effective system of legal aid for civil cases.  

 

There is much more to be said about the qualities we should look for in  

judges in our new constitutional order. Time does not permit me to say 

more this evening.  All I should say is that it is a discussion that I hope 

will continue to flourish. 

 

Conclusion 

The road we are travelling to bring about transformation of the judiciary 

in South Africa is like the road to freedom, so movingly described by 

President Mandela in his autobiography, a long one.  And it has many 
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twists and turns.  Perhaps the most dangerous of these is its tendency to 

take us into the valley of desolation that is racial disharmony. As 

Susannah Cowen remarked in her thoughtful contribution to the debate: 

 

“While debate should be encouraged it is troubling that it is often 

coloured by racial disharmony that continues to pervade not only 

our legal system, but society more broadly.  Not only are we at risk 

of compromising the value of non-racialism embraced in Section 1 

of the Constitution, but we risk allowing racial disharmony to 

distort how we frame the debate on crucial issues.  Worse still, we 

are allowing racial disharmony to censor some, and possible many 

of us, from speaking at all. If we are to realize the democratic 

ideals embraced in the Constitution, including a strong and 

independent transformed judiciary, we must surely all now 

confront the challenge to transcend discourse at times steeped in 

discriminatory attitudes and seek a dialogue based on mutual 

respect and aimed at forging some consensus about the underlying 

principles at stake.”
40

 

 

Yet I am sure that the debates we are having, contested and conflict-

ridden as they may sometimes be, are unavoidable in a society such as 

                                                        
40

 Cited above n 27, at 9. 



 35 

ours which is seeking to move from a past based on exclusion and harm, 

to a future where, in the words of the Preamble to our Constitution, “the 

potential of all will be freed”.  It is hard for any South African lawyer to 

engage in this debate, entirely detached from his or her background, and 

his or her life experience. We each need to acknowledge this fact. That 

acknowledgement will make it easier to listen to one another and 

understand each other’s fears and hopes.  It is only when we are listening 

in a spirit of open-mindedness, with an acceptance of a shared common 

purpose – to transform the judiciary – that we will continue to move 

forward on our journey towards judicial transformation. 


